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As a result of a recent decision of the United

states court of Appeals for the District of Columbia

Circuit, many carriers that previously have not filed

tariffs now will do so.

SBC fully supports the Commission's tentative

conclusion that the public interest would be served by

streamlining, to the maximum extent consistent with its

statutory obligations, all requlation of companies providing

services that are subject to competition. SBC disagrees

with the Commission, however, that streamlining should or

legally can be applied selectively to different companies

providing the same service(s). SBC proposes instead that

each participant be treated uniformly and relies upon the

constitutional quarantee of equal protection. Regardless of

its treatment of other industries, however, SBC also submits

that separate and compelling reasons inherent in the

Communications Act permit streamlined regulation of cellular

carriers. The nature of the cellular industry requires the

maximum flexibility which is legally permissible.
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Southwestern Bell corporation ("SBC") files these

comments, on behalf of its operatinq subsidiaries, in

response to the Commission'S NQtice Qf PrQpQsed Rulemaking1

in the abQve referenced dQcket.

I. INTRODUCTION.

The United States CQurt of Appeals fQr the

District Qf Columbia Circuit recently invalidated the

"fQrbearance policy," under which the Federal CQmmunications

CQmmissiQn had exempted sQ-called "nQndQminant" CQmmQn

carriers frQm the requirement of section 203 of the

CQmmunications Act that they file tariffs. 2 The CQurt

stated that while it did nQt quarrel with the purpose

underlyinq the CQmmissiQn's action, the statute's directive

,
Notice of PropQsed RUleaaking released

February 19, 1993 (hereinafter "HEBH").
247 U.S.C. § 203. See AT&T y. FCC, 978 F.2d 727 (D.C.

Cir. 1992) (hereinafter "FQrbearance Decision").



that all ca.mon carriers mYat file tariffs is mandatory and

cannot be waived by the Commission. As a result, many

carriers that previously have not filed tariffs now will do

so. Because the Commission continues to believe in the

merit of streamlined regulation, it issued this HERH

solicitinq comments on easinq (without eliminatinq) the

rules related to tariffs filed by "nondominant" carriers3

under section 203.

SBC fully supports the Commission's tentative

conclusion that the public interest would be served by

streamlininq, to the maximum extent consistent with its

statutory obliqations, all regulation of companies providinq

services that experience competition. sac submits that

these services include not only cellular service but also

the provision of access and toll services. sac disaqrees

with the Commission, however, that streamlininq should or

leqally can be applied selectively to mUltiple providers of

the same service.' sac proposes instead that each provider

of the same service be treated uniformly. Reqardless of its

treatment of other services, however, SBC also submits that

separate and compellinq reasons inherent in the

3A "nondominant" carrier is defined by Commission rule
as "a carrier not found to be dominant." 47 C.F.R.
§ 61.3(t).,

~, for example, Comments by Southwestern Bell
Mobile Systems, Inc. ("SBMS"), SBC's cellular subsidiary,
in the Commission's Docket RM-8179 supportinq CTIA's
Petition For Rulemaking.

- 2 -



communications Act permit streamlined regulation of cellular

carriers and that the nature of the cellular industry

requires the maximum flexibility which is legally

permissible.

II. STREAMLINED FEDERAL TARIFFING REQUIREMENTS MUST BE
APPLIED EQUALLY TO ALL PROVIDERS OF LIKE SERVICES.

A. The Law Requires Uniform Treatment Of Market
Participants.

When the cellular industry emerged in the

early 1980s, the FCC faced a unique challenge: How does one

ensure that competition flourishes in a new industry segment

but still retain oversight responsibility to protect the

public interest? The answer the Commission embraced was to

license two carriers in each geographic area, one affiliated

with a wireline telephone company and the other not. The

Commission did NOT handicap the wireline affiliate, however,

with a requirement that it file tariffs while allowing the

nonaffiliated company to escape tariffing. Rather, the

Commission concluded that tariff regulation of both types of

companies would be counterproductive because it would tend

to slow innovation and allow price signaling. In other

words, the entire scheme of regulating this new industry

segment, born competitive, was to insist upon equal

regulation of all players regardless of their relative

market shares, perceived market advantages, etc.

The result of the Commission's minimalist approach

to cellular regulation (applied equally to all carriers) has

- 3 -



been an extremely viable business, significant reductions in

consumer prices and vast and rapid developments in consumer

service options. How ironic, then, that the Commission

refuses in this NPRM reviewing the appropriate regulation of

so-called "nondominant" carriers that does not extend the

results of that "live" market research to other forms of

telecommunications. In so doing, the Commission not only

ignores the plain results of previous regulatory decisions,

it violates clear and unequivocal legal principles. The

lesson to be gleaned from the Commissions's experience is

that streamlining should be extended equally to All

providers of services.

A critical premise for the proposals in the BEBH

herein is the observation of the Court in the Forbearance

Decision that it had "no quarrel with the Commission's

policy objectives," referring to the Commission's decision

in a number of prior cases to allow competition to

substitute for regulation wherever possible. This

conviction, which sac supports, must be tempered by the

statutory limits on the Commission's authority to modify

regulatory provisions and by the United states

Constitution's guarantees of due process and equal

protection under the law (i.e., the Fifth and Fourteenth

Aaendments).

The Forbearance Decision articulated one statutory

limitation on the Commission's authority to modify: A

- 4 -



statutory requirement cannot be "modified" by completely

eliminating it. Similarly, the equal protection and due

process clauses allow the Commission to liberalize its rules

as to what types of tariffs or notice is required, but they

do not allow the Commission to apply that favored status

only to specific providers of the same service. Equal

protection is denied when persons engaged in the same

business are subjected to different restrictions or held to

different privileges. 5 It is also denied when the law is

not equally enforced or is unevenly applied. 6 Thus, the

FCC's statutory authority to streamline (or "modify") tariff

regulations can be exercised only if such actions are fairly

and evenly applied to carriers engaged in similar

enterprises. As the united States Supreme Court observed in

tick we y. Hopkins, supra;

Though the law itself be fair on its
face and impartial in appearance, yet,
if it is applied and administered by
public authority with an evil eye and an
unequal hand, so as practically to make
unjust and illegal discriminations
between persons in similar
circumstances, material to their rights,
the denial of equal justice is • . •
within the prohibition of the
Constitution. 118 U.S. at 373-374.

5Soon Hing y. Crowley, 113 U.S. 703, 709, 5 S.ct. 730,
733 (1885).

6tick we y. Hopkins, 118 U.S. 356, 6th S.et. 1064,
1073 (1886); Garnett y. FCC, 513 F.2d 1056, 1060 (D.C. Cir.
1975).
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To the extent that the Commission decides to adopt

streamlined regulation for a particular carrier or for the

services provided by that carrier, it may do so only so long

as that streamlined regulation is applied equally to all

providers of the service. In other words, since the

Commission proposes to relax tariff filing requirements for

some providers of access services and some providers of long

distance telecommunications services, its new rules must

apply equally to all providers of these services. Fairness

and the law demand no less.

B. Commission Policy supports Uniform Treatment Of
Market Participants.

The Commission's articulated rationale for

streamlined regulation argues that this treatment should be

extended across the board to all providers in an industry.

As the Commission noted in its KEBH, the Competitive Carrier

prQceeding7 concluded in 1985 that tariff regulatiQn in the

presence Qf cQmpetitiQn is harmful tQ that cQmpetitiQn. In

that proceeding, the CommissiQn fQund that if a carrier in a

cQmpetitive industry attempts tQ charge unjust and

unreasQnable rates in viQlatiQn Qf SectiQn 201(b) Qf the

CQmmunicatiQns Act, custQmers will simply mQve tQ other

prQviders. The CQmmissiQn expected the same result if a

company discriminates unreasonably in viQlatiQn Qf § 202(a)

7PQlicy and Rules CQncerning Rates fQr Competitive
COmmQD Carrier Services and Facilities AuthorizatiQn, CC
Docket NQ. 79-252 ("CQmpetitive Carrier prQceeding").
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of the Co..unications Act. The Commission's reasoning,

however, equally applies to All carriers when competitive

entry is permitted. Essentially, the Commission has

concluded that alternative sources of supply act as an

adequate substitute for tariff regulation. Minimizing

burdensome tariff regulation for All carriers in a

competitive arena thus serves the public interest and should

not be limited to selected members of an industry.

The Commission tentatively concludes in the

instant HEBH that technological improvements, and not

asymmetrical regulation, have facilitated the development of

competition in access facilities and services.! sac

agrees. Handicapping incumbent providers is not likely to

facilitate continued development of competition, but it is

sure to limit further customer choice and all marketplace

stimulus for innovation.

The Commission generally noted that significant

impediments to competition will exist if ~ carrier is

required to file detailed tariffs burdened by significant

regulatory lag. For example, the Commission tentatively

concludes as a matter of policy that 14 day (or longer)

notice for tariff approval:

• • • allows competitors time to begin,
and possibly complete, development and
implementation of the market response
before the tariff become effective. As
such, the notice period delays the

~ at page 6, para. 11.
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benefits customers receive from new
offerings, and discourages carriers from
taking pro-consumer actions.

The Commission offers no rationale for why this

sam. conclusion would not apply to lengthy notice periods

for tariffs filed by ~ provider of a competitive service.

Precisely the same results occur in the markets for access

or long distance services when Southwestern Bell Telephone

Company, for example, files a tariff change to these

services. If a one day notice period for any partiCUlar

provider of access services serves the public interest, it

serves the public interest to apply that notice period to

all such providers. 9

Equal protection principles forbid any Commission

rule from providing a de legis advantage for some market

participants while handicapping another's ability to meet

customer's needs. The public interest is not served when

one market participant cannot meet a competitor's price due

to regulatory fiat.

C. Dominant/Nondominant Carrier Division Does Not
Reflect Market Conditions Accurately Or
Adequately.

In any event, a hatchet approach that cleaves a

particUlar service into dominant and nondominant providers

9This Commission would not countenance a regulatory
scheme that treats one cellular carrier in a particular MBA
or RSA differently from the other for tariff purposes.
such a scheme would severely undermine the Commission's
carefully crafted duopoly. The same should be true of
access services within a single



is not attuned to the dynamics of the marketplace and thus

fails the equal protection test. Market characteristics tor

specific services are far more accurate than a simple, one­

time determination of the "competitiveness" of a particular

carrier. sse suggests that the commission base its

determination of the competitiveness of an industry segment

(~, access service providers) on (1) the availability of

alternative suppliers and (2) the willingness of customers

to switch suppliers within the marketplace. 1o Application

of this principle is also more likely to survive scrutiny

under both the equal protection clause of the Constitution

and the statutory limits on the Commission's authority to

ease legislative requirements "by general order applicable

to special circumstances or conditions ". . . . 47 U.S.C. §

203 (b) (2) •

III. REGARDLESS OF THE COMMISSION'S DECISION TO STREAMLINE
REGULATION FOR OTHER INDUSTRIES, SUBSTANTIAL REASONS
UNDER THE COMMUNICATIONS ACT ALLOW MAXIMUM STREAMLINING
OF REGULATION OF CELWLAR CARRIERS.

A. The Communications Act Grants Additional
Flexibility For Regulating Cellular Carriers.

1. Title III Grants The FCC More Discretion In
Radio Matters.

Notwithstanding the Forbearance Decision, the

Commission has special and vastly broader powers to

10If the relative amount of the costs to switch are
low, willingness should be high. For further detail on
this approach, See USTA Reply COmments in Cc Docket No. 91­
141, Phase I, filed February 19, 1993.

- 9 -



streamline tariff regulation of providers of radio services.

The regulatory authority construed by AT&T y. FCC is

contained in Title II of the Communications Act (47 U.S.C.

S 203(b)(2». In Title III, however, which applies only to

radio communications, the Commission is charged with the

responsibility to "make such rules and regulations and

prescribe such restrictions and conditions, not inconsistent

with the law, as may be necessary to carry out the

provisions of this chapter" as the public convenience,

interest, or necessity require. 47 U.S.C. § 303(g), 303(r).

This authority is in addition to the grants of Titles I

and II.

Included in this grant of additional authority is

the directive of section 303 that the Commission should

"generally encourage the larger and more effective use of

radio in the public interest." As such, section 303 gives

the Commission additional authority to make special

provisions relating to radio communications under a broad

public convenience, interest, or necessity standard."

This statutory grant of authority necessarily includes the

authority to modify any tariff filing requirements of radio

communications services when such action is in the public

interest. While in the wake of AT&T y. FCC it is unclear

whether this authority goes so far as to exempt the cellular

"See. e.g •• National ASIQCiation Qf Begulatoxy
Commissioners y. FCC, 525 F.2d 630, 635 (D.C. Cir. 1976).
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industry froa all tariff filing requirements, it certainly

supports the maximum streamlining possible. Since any

tariff filing requirement in the radio services market has

proven historically to be unnecessary, only the minimum

required by Communications Act should be imposed on cellular

carriers.

2. Because Cellular Service Is Highly
Competitive, Tariff Regulation Is
UnwArranted·

Previous commission determinations support this

conclusion. In CC Docket No. 85-89, the Commission decided

not to require rate and tariff regulation of public land

mobile service licensees. The Commission determined that,

given the competitive nature of the radio services market,

tariff regulation of such services was "not necessary to

assure that [such] communications services are readily

available And reAsonably priced. H '2

When cellular service was created, the FCC

licensed two carriers in each market area, thus ensuring a

vigorously competitive arena. The public has been much

better served through such competition than it would have

been if detailed tariffs and preapproval review had been

12In the Matter of Preeaption of State Entry
Regulation in the Public Land Mobile Service, 69 RR. 2d
(PiF) 1518 (1986), paras. 1 and 33; vacated on state
preemption issue, National aa-ociatiQn Qf Regulatory
utility Commissioners y. Federal COmmunications, No. 86­
1205, 1987 U.S. App. Lexis 17810 (D.C. Cir. 1987);
Memorandum Opinion and Order, CC Docket No. 85-89 (released
OCtober 21, 1987).
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required. Abaence of rate and tariff regulation has allowed

cellular carriers to engage in price competition and

competitive bidding, to provide service innovation, and to

respond quickly to market trends. The clear beneficiary of

this flexibility has been the public. The power of

competition in this market should increase "with the entry of

additional wireless services like specialized Mobile Radio

and Personal Communications services, which can provide much

the same versatility of use as "traditional" cellular

service.

B. Cellular Carriers Are Nondominant According To
current Commission Poliey.

In the BEBH, the Commission indicates that its

proposed rule changes would not apply to cellular carriers,

"which have been found dominant."13 sse respectfUlly

disagrees with that conclusion. As more fUlly detailed in

the comments of Southwestern Bell Mobile Systems, Inc.

("SBMS"), SBC's mobile services subsidiary, filed in RM-S179

in support of CTIA's Petition for RUlemaking, cellular

carriers have never been deterained to be dominant pursuant

to the procedures articulated by the commission. 14 Both

13BEBH at p. 4, n.12 (citing the Fifth RepQrt Qf the
Competitive Carrier PrQceeding).

14TherefQre, despite the ComaissiQn's statement in
footnote 12 of the BEBH, SBC maintains that the rule
changes prQposed in the NQtice dQ Qr will have relevance
for cellular carriers fQr Qne Qr more Qf the fQllQwing
reasons: (1) cellular carriers today are in fact
nondominant; (2) cellular carriers are likely tQ be
definitively declared nQndQminant as a result Qf CTIA's

- 12 -



the FQurth and Fifth RepQrtl Qf the Competitive carrier

Proceeding cQnclude that the market positiQn Qf cellular

carriers' interstate services has never been evaluated by

the FCC. '5 Therefore, the cQ_ission cannQt have "fQund"

them tQ be dQminant, just like the competitive access

prQviders which the CQmmissiQn treats as nQndQminant simply

because their market power has never been analyzed. The

CQmmissiQn's rules support this conclusiQn, for the

definitiQn in 47 C.F.R. SectiQn 61.3(t) Qf a nQndQminant

carrier includes Qne whQse status has nQt been determined.

The CQmmissiQn practice Qf nQt burdeninq cellular cQmpanies

by requirinq tariffs (befQre the FQrbearance DecisiQn) also

suggests that the Commission considers cellular carriers

nQndQminant. 16

C. Streamlining FQr "HQndQ.inant" Cellular Carriers
Is UMecessar,y.

In paraqraph 13 Qf the HfBK, the CommissiQn seeks

comment on whether any cateqories of nondominant carriers,

Petition for Rulemaking; and (3) cellular carriers are
appropriate candidates fQr streamlined regulation
regardless Qf their status as dQainant Qr nQndominant.

15CompetitiV, Carrier Proce,ding, Fifth RepQrt and
Order, 98 F.C.C. 2d 1191, 1204 n.41; Fourth RepQrt, 95
F.C.C. 2d 554, para. 409.

16Even if the Commission finds that it must determine
affirmatively the nondominant status of cellular prQviders,
ample evidence was filed in the Competitive Carrier
Proceeding to conclude that all cellular service providers
are nondo.inant. See. e.g•. Bundling of Cellular CUstomer
Premises Egyipment and Cellular Service, 7 F.C.C. Red.
4028, 4029 (1992); M,trQ.obile erS y. New vestQr Com., 892
F.2d G2, 63 (9th Cir. 1989).
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such as nondoainant wireless carriers, can and should be

regulated differently than nondoainant carriers generally.

There is no other discussion of separate categories of

nondominant carriers elsewhere in the BEHI. Nor is there

any indication of the particular wireless carriers to which

the Commission refers. With respect to cellular wireless

carriers, however, SBC supports maximum streamlined

regulation irrespective of its articulated status, as

detailed above. segmenting the wireless industry is

unsupported by any record evidence17 and would create the

same legal problems raised by the existing distinction

between dominant and nondominant providers of access or long

distance.

IV. THE SPECIFIC STREAMLINING PROPOSALS ARE BOTH LAWFUL AND
REASONABLE.

A. Each Proposed Change Could Be Lawful If Applied
Uniformly To All Service Providers.

Each of the provisions proposed by the FCC in its

HEBK and supported by SBC below are consistent with the

decision in AT&T y. MCI if they are applied uniformly to all

providers of the same service. In that decision, the Court

of Appeals merely held that the Commission did not have the

authority to exempt carriers from a statutory requirement.

In other words, removing a statutory mandate completely was

17As the Co.-ission noted in it. GEM Docket 90-314,
incumbent cellular and new PCS licensees will compete with
a variety of telecommunications serVices (Para 69). There
is no distinction to warrant segmentation of this service.
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not viewed by the Court of Appeals to be a "modification."

The opinion did not call into que.tion, however, the

comaission'. undoubted authority and discretion to lighten

the burden of statutory provisions, an authority which is

specifically granted by Section 203(b). The streamlining

proposed by the Commission in thia proceeding does not

negate or remove any of the requirements of the Act, such as

notice for filing of rates, but merely specifies how those

atatutory requirements are to be met.

B. One Day Notice Of Filing Is permissible.

The Commission solicits comment on its tentative

conclusion to allow nondominant carriers to file tariffs on

one day's notice. Subject to its earlier comments that all

industry members must be treated equally, SBC supports this

conclusion.

Under Section 205 of the Communications Act, the

Commission retains the ability to police rates even after

they have gone into effect. Further, no statute requires

the commission to review or pass judgment upon the

reasonableness or validity of rates prior to their effective

date. Therefore, it is not necessary for the Commission to

require a lengthy notice before the tariffs are effective.

The Commission is given express authority in

Section 203(b) (2) to modify the notice provision for tariffs

and is given permission but not required to hold a hearing

before they take effect.

- 15 -



For competitive services, such as cellular and

access, lengthy advance notice to one's competitors of

proposed rate chanqes have only anti-competitive effects.

Imposinq traditional forms of tariff requlation on any

provider of the.e services would have the perverse effect of

forcinq a carrier to do by requlation what it could not do

on its own in the face of the antitrust laws -- pre-announce

rate changes to competitors and provide a forum in which

competitors may discuss one another's rates. Ironically,

SOC providers of access services are required to accede to

this type of conduct daily, by the Commission mandate of

lenqthy notice periods. The Commission specifically noted

in the HEBH that the complaint process can be used to

rectify problems arisinq from the proposed truncated review

process. That process is available for the tariffs filed by

~ provider of a service.

C. Banded Rates ADd Maximum Rates Are Allowed By Law.

The Commission seeks comment on its proposal to

limit the type of information required to appear in the

tariff to that specifically listed in Section 203(a) of the

Act. sac supports this proposal to the extent that it is

applied equally to all carriers of like services. SBC also

supports the proposal that providers of competitive services

(~, cellular or access) be allowed to state their

schedule of rates in terms of a maximum rate or ranqe of

rates. As with the one-day notice provision, a maximum rate

- 16 -



violate. the fundamental constitutional right of equal

protection.

ResPectfully .ubmitted,
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r

allowanc. encourages flexibility and enhances a competitor's

ability to react quickly to .arket conditions and consumer

d...nds. Banded rates and maxi.ua rates give adequate

notice to consumers and the Commission of prices in order to

satisfy th....lves that the price is reasonable, thus

qualifying as a tariff.

D. Fora Requirements.

SBC also supports the Commission's tentative

conclusion that detailed fora requirements for tariffs are

unnec.ssary, so long as the sa.. requirements are applicable

to all. Given the reduced require.ents for carriers with

respect to the content of the filing, a rigid set of

requirements as to the fora of the tariff itself is

unnecessary, especially if minimal administrative review is

expected. section 203 states that tariffs are to be

permitted "in such fora • • • as the Co_ission aay by

regulation require," and the co_ission's strea.lining

proposal constitutes an appropriate exercise of its duty to

prescribe tariff forms.

V. CQNCWSION.

The Communications Act directs the Federal

Communications Commission to make available, so far as

possible, to all the people of the United states a "rapid,

efficient, nationwide and worldwide wire and radio

communication service with adequate facilities at reasonable

charges ••• " 47 U.S.C. §§ 154(i), 151. with regard to
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radio services, the statute specifically directs the

Commission to encourage the "larger and more effective use

of radio in the public interest." 47 U.S.C. I 303(q). In

the past, this commission has atteapted to comply with those

mandates by eliminating unnecessary regulatory burdens on

li.ited groups of carriers. The court of Appeals decision,

the Constitution's protection of equal protection and due

process, combined with the policy objectives of the

Commission for streamlining, will not allow the
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